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Bef ore McM LLI AN, HEANEY, and JOHN R. @ BSON, Circuit Judges.

JOHN R G BSON, Circuit Judge.

After the Suprene Court's decision in Mssouri v. Jenkins, 515 U S
70 (1995) (Jenkins I11), the State of Mssouri filed a motion in this
| engt hy school desegregation case asking the court to declare the Kansas
City, Mssouri School District unitary, to dissolve all injunctions, and
to relinquish jurisdiction of the case. Less than a nonth later, the State
and the KCVBD entered into an agreenent under which the State woul d pay the
KCMSD a total of $320 million over three years and be rel eased from any
further obligation in this desegregation litigation. The court held a
hearing from January 13 through January 31, 1997, receiving testinony from
a large nunber of w tnesses and a considerable volune of docunentary
evidence. On March 25, 1997, the district court! entered its order denying
the notion for unitary status in all respects except extra-curricular
activities, but approving the agreenent between the State and the KCVBD.
Jenkins v. Mssouri, 959 F. Supp. 1151 (WD. M. 1997). The Jenkins d ass
appeal ed the ruling approving the agreenent.? The State appealed the
district court's order denying a declaration of unitary status. W affirm
the district court's order.

The Honorable Russdll G. Clark, Senior Judge, United States District Court for
the Western District of Missouri.

The Jenkins Class moved for a stay of the court's order. We took the motion
for stay with the case until we had heard ord argument. Because we have now decided
the case, the motion for stay is moot.
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In discussing the State's notion for unitary status, the district
court first outlined its earlier orders finding that there had been a
systemwi de reduction in student achievenent in the schools of the KCMSD
959 F. Supp. at 1153. It |ooked to its earlier orders identifying the
purpose of the public schools as furnishing quality education to their
students and identifying educational achievenent as a proper goal in a
desegregation renmedy. |1d. (citing Jenkins v. Mssouri, 593 F. Supp. 1485,
1506 (WD. M. 1984); Jenkins v. Mssouri, 639 F. Supp. 19, 24 (WD. M.
1985), aff'd as nodified, 807 F.2d 657 (8th Cr. 1986), cert. denied, 484
U S 816 (1987)). The court then briefly reviewed the progress nade in the
KCvSD. 959 F. Supp. at 1156.

The court determ ned that the burden of proof was on the State, the
adj udged constitutional violator, to show that no vestiges of prior
discrimnation remained in the KOVSD. 1d. at 1156-57. |t pointed out that
once a court has found an unl awful dual school system the plaintiffs are
entitled to a presunption that existing disparities are causally rel ated
to prior segregation, and the burden of proving otherwise rests on
def endants. 1d. at 1157 (citing Dayton Bd. of Educ. v. Brinkman, 443 U. S.
526, 537 (1979); Keyes v. School Dist. No. 1, 413 U S. 189, 211 n.17
(1973)). One of the vestiges the court found was an achi evenent gap
bet ween bl ack and white students in the KCMSD. The State argued that the
Jenkins Class should bear the burden of proving that this student
achi evenent disparity was caused by the State's constitutional violation
The court rejected the State's argunents, concluding that the achi evenent
gap issue shoul d be governed by the same burden-shifting rules as the other
factors, and that the State nmust prove it did not cause the disparity. 1d.

The court analyzed in detail the testinmony on this issue, including
expert opinions. The court found that a portion of the achi evenent gap was
attributable to de jure segregation and that unitary status had not been
attained in this respect. The court ordered the KCMSD to elimninate that
portion of the achievenent gap within three years. 1d. at 1165.



The court then turned to an analysis of the Geen factors.® Wth
respect to student assignnents or the racial isolation vestige, the court
recogni zed testinony that the KCMSD had realized a high degree of racial
bal ance, but pointed out that the schools |ost significant enrollnent of
white suburban students in the 1995-96 school year follow ng the Jenkins
Ill decision. 1d. at 1166. Moreover, the racial inbal ance i ndex showed
an increase in 1996 for both elenentary and secondary schools. 1d. The
court |ooked at testinobny that the KCVBD nust devel op and inplenent a
student assi gnnment system focusing exclusively on the pupils residing in
the district, and that this could be acconplished within a two- to three-
year period. 1d. The district court concluded that the KCVBD had not yet
achieved unitary status with regard to the racial isolation vestige, but
that within a three-year period it would be possible to assess the effects
of Jenkins IIl on mnority enrollnent. |d. at 1167.

Wth respect to faculty and staff assignnents, the district court
recounted the testinmony that the district had maintained a substantial
degree of racial balance in faculty assignnents. |d. at 1166. However,
the court also recognized testinony that, during recent years, while the
secondary schools fell within the desired variance level, the elenentary
school s had shown a steady decline in conpliance. 1d. at 1166. The court
held that the steady decline at the el enentary school |evel of a bal anced
faculty warranted further investigation, and so "the court [found] that the

KCMSD has not yet achieved unitary status as to faculty assignnents." 1d.
at 1168. However, the court al so stated that the KCVSD should be able to
renedy this defect in a period of three years. |d.

3In Green v. County School Board, 391 U.S. 430, 435 (1968), the Supreme
Court stated that school districts were obliged to desegregate all aspects of their school
systems, including: student assignments, faculty and staff assignments, transportation,
facilities, and extra-curricular activities. Disparities in these five aspects of a school's
operations are the most important indicia of a segregated school system. See Jenkins
11, 515 U.S. at 88.
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Wth respect to the facilities of the KCMSD, the court observed that
the capital inprovenments already ordered were al nost, but not entirely,
conpl eted. The court held that declaration of unitary status should be
withheld until the ordered inprovenents were conpleted, which would
certainly be acconplished in |l ess than three years. [|d. at 1168.

The court held that transportation was so closely related to the
racial isolation vestige that it was not advisable to relinquish
jurisdiction over the transportation aspect until the KCMSD was unitary in
student assignnents. The court therefore declined to find the State had
carried its burden of proof on the transportation vestige. 1d.

As to the State's notion for wunitary status regarding extra-
curricular activities, the court held that the State has carried its burden
of proving the KCMSD unitary in this respect. The adverse parties seemto
agree on this issue. |d. The court rejected the State's argunent in al
ot her respects.

The court then considered whether to approve the agreenent between
the State and the KCMSD rel easing the State fromliability upon the paynent
of $314 million (plus an additional $6 mllion added by the court after the

agreement was entered). 1d. at 1152. The court | ooked at various figures
reflecting the spending level in the KCVMSD per pupil as conpared with the
ot her largest school districts in the United States. ld. at 1170. It

recited the testinmony of Dr. John Mirphy that the transition funding
provi ded under the agreenent would be sufficient to allow a systematic and
orderly transition period during which the KCVSD could becone self-
sufficient. It looked to Dr. Murphy's testinmony that if the agreenent were
approved, the KCVSD woul d have sufficient funds not only to offer quality
education, but to nake the curriculum and other reforns necessary to
i nprove student achi evenent. Id. The court also |ooked at testinony
concerning the possibilities of the KCVBD achieving other savings, such
as reduced transportation expenditures. The fact that nmuch of the capital
i nprovenent program had been paid for out of current revenue, rather than
debt ,



created a situation in which the district would have to pay little for debt
service in future years. 1d. at 1171. The court al so considered that the
racial isolation vestige could be rectified in tw years, and that nany of
the goals of the quality education prograns had been reached. 1d. at 1171-
72.

The district court rejected argunents of the Jenkins Cass that the
court had no authority or jurisdiction to approve the agreenent. |1d. at
1172. The district court concluded that, considering the KCMSD s proximty
to unitary status, any remaining obligation of the State to the KCMSD
school children would be discharged by the paynent of the funds provided
in the agreenent. It observed that the State has been responsible for the
fundi ng, and not the inplenentation, of the desegregation prograns. The
court therefore nodified the joint and several liability finding to nmake
the KCMSD Iliable individually. The court decreed that the State's
obligation shall end and the State will be entitled to an order fromthe
court dismissing it fromthe action when it has paid the suns provided for
in the agreenent. 1d.

While the court had released the State from further obligations,
except for the paynent of funds, it suggested that Dr. Robert Bartnman of
the Departnent of Elenentary and Secondary Education of M ssouri had the
educational expertise and faniliarity with the history of the KCMSD
desegregation effort to provide guidance during the transition period, and
that the Departnent should give approval before decisions are nade about
t he necessary budget cuts. 1d. at 1178. This was rmade as an appeal to the
Departnent and Dr. Bartman's sense of duty. The court concluded that if
the Departnent and Dr. Bartnan declined the court's appeal, then the court
woul d seek the Departnent's help in finding a special master to oversee the
KCVvSD. [d. at 1179. W are inforned that the Departnent and Dr. Bartnan
have declined this invitation. The issue, however, renmnins before the
district court, and while the district judge presiding over this case for
many years has turned over superintendence of the



case to another judge,* we are satisfied that the urgency of tinely
di sposition of further supervision over the district will be pronptly
consi der ed.

The State argues that it is entitled to a declaration that the KCVSD
has achi eved unitary status. Interestingly, the KCMSD, as well as the
Jenkins O ass, defend the district court's holding that the KCMSD i s not
unitary. The threshold issue is whether the State or the Jenkins C ass
bears the burden of proof on this issue.

Ceneral ly, once there has been a finding that a defendant established
an unl awful dual school systemin the past, there is a presunption that
current disparities are the result of the defendant's unconstitutional
conduct . See Keyes v. School Dist. No. 1, 413 U. S. 189, 208-09 (1973);
Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526, 537-38 (1979); Freenan v.
Pitts, 503 U S. 467, 494 (1992); see also United States v. Fordice, 505
us. 717, 744 (1992) (O Connor, J., concurring). Only when a school
district has attained unitary status does the burden of proving disparities
were caused by intentional segregation shift back to the plaintiffs. See
School Bd. v. Baliles, 829 F.2d 1308, 1311 (4th Cir. 1987); see also
diver v. Kalamazoo Bd. of Educ., 640 F.2d 782, 810 (6th Cr. 1980) (error
in assigning burden of proof to defendants where defendants' liability
under earlier decree "had been satisfied").® I|f, however, a defendant is
joined after the finding of liability, that defendant is, naturally, not
subject to the presunption applied to adjudi cated constitutional violators.
See United States v. City of Yonkers, 833 F.

“The Honorable Dean Whipple, United States District Judge for the Western
District of Missouri.

°In Kalamazoo Board of Education, 640 F.2d at 808-09, another reason for
putting the burden of proof on plaintiffs was that they were seeking additional relief,
whereas the original decree stated that any party seeking to modify the decree would
bear the burden of "justifying changes."
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Supp. 214, 220 (S.D.N. Y. 1993) (shifting burden to new defendant woul d be
"problematic").

The State contends that the general rule of presum ng causation
applies to disparities of the sort nentioned in Geen, 391 U S. at 435, but
not to disparities in student achievenent. The State contends this
distinction is appropriate because the defendants have control over the
Green factors, such as student assignnent, equality of facilities, and
transportation, whereas the defendants do not have control over student
achi evenent. The State argues that too many external factors affect student
achi evenent to require the State to prove that it did not cause |ow
m nority achi evenent.

This argunent is not persuasive. As the Suprene Court noted in
Jenkins IIl, the Geen factors can also be affected by forces outside the
def endants' control:

Just as denographi ¢ changes i ndependent of de jure segregation
will affect the racial conposition of student assignments, so
too will nunerous external factors beyond the control of the
KCVBD and the State affect minority student achi evenent.

515 U. S. at 102 (citation onmitted). The task of the court in analyzing
either type of disparity is to determne whether it was caused by
def endants' mi sconduct or by external factors. The burden of proof rules
are sinmply the franework for making that inquiry.

There is, nevertheless, a neaningful distinction between the G een
factors and the student achi evenent factor. Disparities in the Geen
factors, such as student assignnment, inherently define a dual school
system which could not exist without such disparities. See Coalition to
Save Qur Children v. State Bd. of Educ., 90 F.3d 752, 776 (3d G r. 1996)
(&G een factors are per se vestiges of de jure segregation). On the other
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hand, disparity or inpairnent in student achievenent may or nay not be
found in a particular case and nmay or may not be the result of a
segregated or dual system For this reason, the presunption of causation
will only be applied to student achievenent disparities if the court has
al ready specifically found that student achievenent in the district has
suffered as a result of the dual system Thus, in Coalition to Save Qur
Children, the district court had not included disparity in student
achi everent as a subject for ancillary (i.e., non-Geen) relief in its
remedi al decree. Wen the defendants |ater noved for a declaration of
unitary status, the Third Crcuit held that the plaintiffs had the burden
of proving that disparities in student achi evenent were vestiges of de jure
segregation. |1d. at 776-77. Accord City of Yonkers, 833 F. Supp. at 222
n.3 (no initial finding that segregation caused reduction in student
achi evenent; plaintiffs bear burden of show ng causation).

In the early days of this case, the district court specifically found
i npai rment in student achievenent in the KCMSD was a result of the dua
school system In 1984 the district court found:

The Court finds the inferior education indigenous of the state-
conpel l ed dual school system has lingering effects in the
Kansas City, Mssouri School District.

593 F. Supp. at 1492. Again, in 1985, the District Court found:

Segregati on has caused a systemw de reduction in student
achi evenent in the schools of the KCVSD .

. . [The] education process has been further "bogged down" in
the KCVBD by a history of segregated education. Too often, as
a result, a higher percentage of black students are anong the
| ower achi evers.
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639 F. Supp. at 24, 28. Therefore, the Jenkins Cass was entitled to a
presunption that current deficiencies in student achievenent were a
continuation of the vestige already identified. See Baliles, 829 F.2d at
1311-12 (rejecting argunent that presunption of causation only applies to
Green factors, not to student achievenent). But see People Wio Care v.
Rockford Bd. of Educ., No. 89 C 20168, 1996 W. 364802 at *73 n. 146 (N.D.
I11. June 7, 1996) (presunption of causation not applicable to achievenent
disparity), aff'd in part and rev'd on other grounds, 111 F.3d 528, 537-38
(7th Cir. 1997) (in light of lack of evidence about proportion of
achi evenent gap caused by defendants, district court erred in ordering
defendants to cl ose 50% of gap).

The State contends that in Jenkins IIl the Suprene Court held the
district court's findings of student achi everment vestiges in the KCOVED were
i nadequate and therefore ineffective to shift the burden of proof to the
St ate. In fact, the Suprene Court did not say the district court's
student achi evenent findings were insufficient to establish liability for
t he student achi evenent vestige. To the contrary, the Court specifically
contenpl ated that the reduction in student achi evenent nust be renedi ed:

Thus, the proper response by the District Court should have
been to elininate to the extent practicable the vestiges of
prior de jure segregation within the KCMSD: a systemw de
reduction in student achievement and the existence of 25
racially identifiable schools.

515 U. S. at 90. As the State points out, the Court observed that the
district court had never nade findings on the severity of the vestige, or

the "increnental effect that segregation has had on ninority student
achi evenent or the specific goals of the quality education prograns."” |d.
at 101. The Court nade this observation in the context of discussing what
neasure of inprovenment should be required to establish unitariness. |n the
sane paragraph the Court stated: "Under our precedents, the State and the
KCMSD are entitled to a rather precise statenent of [their] obligations
under a desegregation decree.” |d. (quotation omtted). The Court did not

guestion the

-13-



exi stence of the achi evenent vestige; instead, it ordered that the district
court clarify the guantum of the student achi evenent vestige, so that the
parties could know what mark they and the court were aining at. But see
id. at 118 (Thomas, J., concurring) (questioning validity of 1984 finding).
In the order we review today, the district court conplied faithfully with
the Suprene Court's command to quantify the vestige.

The State also argues that the passage of tinme since the days of
st at e- mandat ed segregati on nakes it inappropriate to presune that current
conditions resulted fromthat segregation. Justice Scalia' s concurrence
in Freeman suggested that the passage of tine renders the presunption of
causation inappropriate. See 503 U.S. at 506 (Scalia, J., concurring)
("[T]he rational basis for the extraordinary presunption of causation
simply nust dissipate as the de jure system and the school boards who
produced it recede further into the past."). However, the majority opinion
in Freeman continued to recognize the presunption. The mmjority opinion
acknow edged that the passage of tine does have sone probative val ue
tending to strengthen a defendant's case that de jure segregation did not
cause current disparities. The mpjority stated:

As the de jure violation becones nore renpte in tine and
t hese denpgraphic changes intervene, it becones less likely
that a current racial inbalance in a school district is a
vestige of the prior de jure system . . . In light of its
finding that the denopgraphic changes in DeKalb County are
unrelated to the prior violation, the District Court was
correct to entertain the suggestion that DCSS had no duty to
achi eve systemw de racial balance in the student popul ation

Id. at 496. At the sane tine, the Freeman nmmjority reiterated: "The
school district bears the burden of showi ng that any current inbalance is
not traceable, in a proximate way, to the prior violation." [d. at 494,
Keves specifically rejected the idea that the passage of tine could cause
the burden to shift back to the plaintiffs: "[Clertainly plaintiffs in a

school desegregation case are not required to prove 'cause' in the sense
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of 'non-attenuation.'" 413 U. S. at 211 n.17. Therefore, we conclude that
the passage of tine® is an evidentiary consideration, but not a bar to the
usual burden-shifting rules.

The State also argues that the presunption of invidious causation
shoul d not be applied to the State because the State's obligation has only
been to pay for the renedy, not to inplenent it. W deal with this
argunent infra at pages 16-18.

Jenkins |Il reiterated the standard for determ ning whether a schoo
di strict has becone unitary:

[Almong the factors which nust inform the sound
di scretion of the <court in ordering partial
wi t hdrawal are the foll ow ng: [1] whether there
has been full and satisfactory conpliance with the
decree in those aspects of the system where
supervision is to be wthdraw; [2] whether
retention of judicial control is necessary or
practicable to achieve conpliance with the decree
in other facets of the school system and [3]
whet her the school district has denpnstrated, to
the public and to the parents and students of the
once disfavored race, its good-faith conmtnent to
the whole of the court's decree and to those
provi sions of the

°The passage of time is often overstated by reference to the time of the de jure
violations or the duration of thissuit. It isfrequently overlooked that the obligation of
the KCM SD and the State to eliminate the vestiges of the de jure dual school system
was not serioudy undertaken until after the affirmance by this court in Jenkins v.
Missouri, 855 F.2d 1295 (8th Cir. 1988), cert. denied in part, 490 U.S. 1034 (1989),
aff'd in part and rev'd in part, 495 U.S. 33 (1990), of the intradistrict remedies crafted
by the district court. Thus, it was not until the late 1980's that implementation of the
remedies was commenced, and it was in the early 1990's that the effort was well under

way.
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| aw and the Constitution that were the predicate for judicial
intervention in the first instance. [Freeman v. Pitts,] 503
U S, at 491.

The ultimate inquiry is whether the [constitutional violator]
ha[s] conplied in good faith with the desegregation decree
since it was entered, and whether the vestiges of past
discrimnation ha[ve] been elimnated to the extent
practicabl e.

515 U.S. at 89 (quotation onmitted).

The Court of Appeals reviews the district court's findings as to the
exi stence of vestiges of segregation under the "clearly erroneous"
standard. See Lockett v. Board of Educ., 111 F.3d 839, 841-42 (11th GCir.
1997) (per curiam; Coalition to Save Qur Children, 90 F.3d at 760; Flax
v. Potts, 915 F.2d 155, 157 (5th Cr. 1990).

The difficult issue before the district court and before us in this
appeal is whether the vestiges of past discrimnation have been elimn nated
to the extent practicable. Before we reach this issue, we will briefly
comment on whether there has been full and satisfactory conpliance with the
decree in those aspects where supervision is to be withdrawn, and whet her
the State has denonstrated to the public, the parents, and the students of
the once disfavored race a good faith commtnent to the whole of the court
decr ee.

The Suprene Court observed that the State's role with respect to
guality education prograns has been limted to funding, not inplenentation
of these prograns. Jenkins 111, 515 U S at 101. The district court
recogni zed the Suprene Court's language in its opinion. 959 F. Supp. at
1172. Wth the passage of tine this has been the nature of the State's
conpl i ance. It should be remarked, however, that in the early days of
crafting the intra-district renedy, the Jenkins C ass, the KCMsD, and the
State were called upon to submt proposed renedial plans, and did so. The
early orders of
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the district court accepted the plans put forth by the Jenkins C ass and
the KCMSD, and rejected the State's proposals as inadequate. See, e.q.
Jenkins v. Mssouri, 672 F. Supp. 400, 404 (WD. M. 1987), aff'd in
rel evant part, 855 F.2d 1295 (8th Cir. 1988), cert. denied in rel evant
part, 490 U S. 1034 (1989). Perhaps this established a pattern of either
the Jenkins Class or the KCMSD assuning responsibility for proposing
remedi al neasures, and the State relying upon | egal objections to the plan
and ultimately ceasing any effort to nmake a contribution toward directing
or adm nistering the aspects of the renmedy. The State had an opportunity
to hel p shape the renedy, and perhaps the long history of this litigation
woul d have been different had it accepted the challenge to do nore than pay
when ordered to do so. Nevertheless, this pattern having been established,
the State has undoubtedly conplied with the decrees of the district court
by funding the prograns that have been ordered.

The State places great enphasis on the anpbunt of nobney that has been
spent in Kansas City. It nust be renenbered in | ooking back on the |ong
hi story of this case, however, that the district court found and this
court affirned findings that the physical plant of the KCMSD had literally
rotted; that the inferior education indigenous of the state-conpelled dual
school system has lingering effects in the Kansas City, M ssouri Schoo
District; that the general attitude of inferiority anong bl acks produces
| ow achi evenrent which ultimately limts enpl oynent opportunities and causes
poverty; and finally, that segregation has caused a systemw de reduction
in student achievenent in the schools of t he KCWVSD. See Jenkins v.
M ssouri, 855 F.2d at 1300 (citing district court decisions at 593 F. Supp
at 1492, 639 F. Supp. at 24, and 672 F. Supp. at 411).

Restoration of the physical facilities has had a total cost of
approximately $500 million, with funds contributed roughly equally by the
State and the KCMSD. Wth respect to educational and other prograns, the
State has spent approximately $950 million, and the KCMSD has spent about
$350 nillion. The extensive constitutional violations have required
ext ensi ve expenditures.
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Suffice it to say that we are left with sone question in our ninds
as to whether the State has denpnstrated a "good-faith conmmitnent to the
whol e of the court's decree and to those provisions of the law and the
Constitution that were the predicate for judicial intervention in the first
i nstance." Freenman, 503 U. S. at 491. Justice Souter, in his dissent in
Jenkins I1l, questioned the State's commtment to conplying with the
district court's decree. He quoted the district court's statenent that
"during the course of this lawsuit the Court has not been inforned of one
affirmative act voluntarily taken by the Executive Departnent of the State
of Mssouri or the Mssouri General Assenbly to aid a school district that
is involved in a desegregation program" 515 U S. at 152 (Souter, J.
dissenting) (quoting District Court's Order of Nov. 12, 1986, slip op. at
7). Justice Souter also quoted the followi ng statenent of the district
court: "The State, also a constitutional violator, has historically
opposed the inplenmentation of any programoffered to desegregate the KCVSD.

[T]he State has never offered the Court a viable, even tenable,
alternative and has been extrenely antagonistic in its approach to
effecting the desegregation of the KCMSD." 1d. (quoting District Court's
Order of April 16, 1993, slip op. at 2). In view of our analysis of
whet her the vestiges of segregation have been renedied to the extent
practicable, we need not further examine this issue.

VW now turn to the issue that the Suprene Court stated was the basic
task of the district court, nanmely deciding whether reduction in
achi evenent by mnority students attributable to prior de jure segregation
has been renedied to the extent practicable. In Jenkins Ill the Suprene
Court said:

Under our precedents, the State and the KCVBD are "entitled to
a rather precise statenent of [their] obligations under a
desegregation decree." [Freeman, 498 U. S.] at 246. Although
the District Court has deternmined that "[s]egregation has
caused a system wi de reduction in achievenent in
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the schools of the KCVSD," 639 F. Supp., at 24, it never has
identified the incremental effect that segregation has had on
mnority student achievenment or the specific goals of the
gual ity education prograns.

515 U. S. at 101.

In the order now before us, the district court directed its attenti on
to identifying the increnental effect that segregation has had on minority
student achi evenent, and also to specifying the goals of the quality
educational prograns. It should first be said that the district court in
its order of Septenber 17, 1984, pointed to evidence in the record before
it in stating:

The general attitude of inferiority anong bl acks produces | ow
achi evenent which ultimtely limts enploynent opportunities
and causes poverty. . . . The District stipulated that as of
1977 they had not elimnated all the vestiges of the prior dual
system The Court finds the inferior education indigenous of
the state-conpelled dual school systemhas lingering effects in
the Kansas City, Mssouri School District.

593 F. Supp. at 1492 (citations onmitted).

The court pointed out further that various plans adopted by the KCMSD
in an effort to reduce mnority isolation had not been effective. The
court stated:

During the 1983-84 year, no school had |ess than 30% bl ack
enrol Il nent; 24 schools however are racially isolated with 90 +
% black enrollment. The Court finds the District did not and
has not entirely dismantled the dual school system Vestiges
of that dual systemstill renain.

Id. at 1493 (citations onmitted).
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The court also stated that because nost of the schools were in
racially segregated neighborhoods before 1954, the adoption of the
nei ghbor hood school concept did not substantially change the segregated
school system |d. Optional attendance zones adopted after Brown v. Board
of Education, 349 U S 294 (1955), did not aid the district's integration,
but on the contrary allowed segregated attendance patterns to continue.
593 F. Supp. at 1494,

There is a significant relationship between the testinobny the court
pointed to in 1984 and the testinobny presented at the hearing in January
1997 by the expert w tnesses.

The State's expert witness, Dr. David Arnor, testified that in
anal yzing test scores of black and white students in the KCVMBD, using a
bell curve with a nedian score of 50 nornmalized curve equival ent (NCEs),
whites scored about ten NCEs higher than blacks. Arnor testified that
"nmost, if not virtually all" of this achievenent gap in the Kansas City,
M ssouri School District was the result of socio-econonic conditions.
However, Dr. Arnor could only identify socio-econom c conditions accounting
for about two-thirds of the gap; the other third remai ned unexpl ai ned. 959
F. Supp. at 1163.

On the other hand, the expert produced by the KCVMSD, Dr. WIIiam
Trent, testified that after controlling for poverty, famly background, and
other factors, there was still a "race effect" that could be due to past
segregation. |d. at 1158. The gap existed in 1986 and 1988, continues to
exi st now, and has never been elimnated. Dr. Trent concluded that about

4%to 9% of the achi evenent gap was explained by race. |d. Significantly,
the State's expert, Dr. Arnor, testified that the size of the achi evenent
gap grows larger the longer the children remain in school. |[d. at 1159.
Moreover, Dr. Trent testified that teachers' |ow expectations of
achi evenent in schools with high percentages of mnority students also
contribute to the achi evenent gap. 1d.
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After setting out the substance of the testinobny of these expert
W tnesses, the district court pointed out that the State's reliance on
soci o-econom ¢ factors was i nadequate to explai n about 35% of the gap, even
taking the State's expert at his word. 1d. at 1163. The court found that
Dr. Trent's analysis showing a "race effect" explaining 4-9%of the gap was
"reliable and accurately identifies the increnental portion attributable

to the prior de jure discrimnation." I d. The court found that the
t eacher expectation variable explains 2-4%of the gap, 1id., and that the

teachers' |ower expectations were a result of earlier de jure segregation

Id. at 1164. The court took the high end of these ranges in reaching the
figure of 13% The court also held that the increase in the gap as the
children progressed through the KCMSD could also be attributed to
discrimnation, id. at 1165, and this, together with the gap when the
students entered school, was 26% of the achievenent gap. The court
concluded that these figures translated into a nmandate to the school

district to reduce the achi evenent gap by 2.6 NCEs. The court ordered that
this task was to be conpleted within three years. |t concluded that KCMSD
has not currently attained unitary status regarding the quality of
education. 1d.

It is evident that the district court rejected Dr. Arnor's opinion
that soci o-economic factors al one were the cause of the achievenent gap in
the KOVBD. W cannot say that the district court clearly erred in making
this finding. The burden of proof was on the State to prove that it had
not caused the gap, and the State's expert could not explain a third of the
achi evenent gap by his socio-economc theory. The State sinply failed to
carry its burden, and our discussion could end at this point. But in
addition, the district court accepted Dr. Trent's expl anati on quantifying
that part of the achievenent gap resulting fromrace; that was a finding
of fact based upon research by a well-qualified expert.’ Dr. Trent's
testinony provided a rational explanation for

The State briefly suggests that Dr. Trent's testimony did not "rise to the level of
evidence" contemplated by Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579 (1993). The State does not cite any reference to the record at which it objected
to the evidence under Daubert. We therefore understand the State's argument to be a
substantive argument about sufficiency of the evidence, rather than an evidentiary
objection.

-21-



t he achi evenent gap and the extent of it, and we cannot conclude that the
district court erred in so finding.?

V.

The State attacks the district court's denial of unitariness status
as to four of the five Geen factors--student assignnents, faculty and
staff assignnents, transportation, and facilities.

The KCWVSD contended that the current racial balance within its
school s was unknown because of the effect of the wi thdrawal of suburban
students after Jenkins IIl. The district court observed that the student
assi gnment aspect of the renedy in this case had depended prinmarily on
voluntary transfers fromthe suburbs in conjunction with magnet schools,
rat her than on nandatory reassignnent. |d. at 1166. After Jenkins II1,
nmany suburban students left the KCMSD. The district court found that the
"ram fications of the withdrawal of the 1476 white students cannot be
judged at this tinme." |d. at 1167. The court declined to declare the
KCMSD unitary in this regard until the effects of this change in the
enrol Il ment could be ascertained. Therefore, the State failed to carry its
burden of proof that there was no student assignnent vestige. The State
contends that, whatever the student assignnment statistics, the KCMBD i s not
currently engaging in discrimnatory student assignnment practices, and
therefore there should be no vestige under Pasadena Gty Board of Education
V. Spangler, 427 U S. 424 (1976).

¥The expert testimony was responsive to the Supreme Court's direction to
quantify the achievement gap. It wasthe only testimony to addressthisissue, and came

from all parties.
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Under Spangler and Freeman, school districts that have once
elimnated the student assignnent vestige are not required to readjust
student assignnments to conpensate for subsequent inbal ances caused by
forces other than intentional segregation. "Once the racial inbalance due
to the de jure violation has been renedi ed, the school district is under
no duty to renedy inbalance that is caused by denographic factors."
Freeman, 503 U.S. at 494. The key distinction between this case, on the
one hand, and Spangler and Freeman, on the other, is that there is no
finding in this case that the KCMSD ever elimnated the student assignment
vestige. The district court's strategy for elimnating this vestige was
t he magnet school program rather than the sort of unilateral reassignnment
decree used in Spangler. See 427 U S. at 435-36. This strategy was at
| east partly aborted by the Jenkins Ill ruling, and the district court
found that, on the present state of the record, it was inpossible to assess
the racial balance in the schools during the process of dismantling the
original renedy. This finding was not clearly erroneous. Accordingly, the
State's invocation of Spangler and Freeman on this point is premature. See
Vaughns v. Board of Educ., 758 F.2d 983, 988 (4th G r. 1985) ("Until a
unitary systemis created, a school systemis not absolved fromthis duty
by reason of denographic changes."); Haycraft v. Board of Educ., 560 F.2d
755, 756 (6th Gr. 1977) (Spangler not relevant where segregation has never
been renedied).

The district court found that the transportation factor was so
closely bound to student assignnent that the uncertainty affecting the
student assignnment vestige also prevented a finding of unitariness as to
transportati on. 959 F. Supp. at 1168. In Freeman the Suprene Court
foresaw the possibility of such intertwining. "Two or nore Green factors
my be intertwined or synergistic in their relation, so that a
constitutional violation in one area cannot be elimnated unless the
judicial renedy addresses other matters as well." 503 U S. at 497. There
is no clear error in the district court's finding.

As to the facilities factor, the district court found that certain
court-ordered renovations remain to be conpleted. 959 F. Supp. at 1168.
The district court did not
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err inrequiring the terns of the court's decree to be conpletely fulfilled
before relinquishing the ability to enforce conpliance with the decree.

In considering the faculty and staff assignnments factor, the district
court relied on the testinony of the State's witness Dr. Arnor, who
testified that, while the KCMSD had once conplied with the court's orders
to bring about racial balance in faculty and staff assignnents, the
percentage of el enmentary schools conplying with the bal ance gui deli nes had
"decreased steadily" in recent years. Id. at 1168. The court also
concluded that it was necessary for the court to retain control over
faculty appointnments in order to maintain flexibility in other areas, such
as reduci ng expenditures. 1d. Under Freeman, the district court retains
discretion to determine whether to relinquish jurisdiction on a pieceneal
basis. See 503 U.S. at 493. Were the district court has reason to retain
supervi sion over an area to aid its jurisdiction over unfinished business,
Freeman certainly does not require the court to declare partial
unitariness. See id. at 497-98.

W thus conclude that the district court did not err in finding that
the achievenent gap vestige had not been renedied to the extent
practicable, and that four out of the five Geen factors had not been
renedi ed. Thus, the KCMSD could not be held unitary in any aspect other
than extra-curricular activities.

V.

The Jenkins Class appeals the district court's approval of the
agreement between the State and the KCVMSD. Pursuant to the agreenent, the
State will be dismissed fromthis litigation after it pays the KCMsD
approximately $320 nmillion over three fiscal years to inplenent
desegregation renedies in the district.



A

The Jenkins Class contends that we review the district court's
approval of the agreenment de novo. The State contends that the district
court had discretion to nodify its earlier renedial orders based on changed
conditions, and that we review such a nodification only under an abuse of
di scretion standard. The KCMSD argues that the district court has broad
di scretion to determne the scope of its renedy.

There is no single blueprint or universal answer for desegregation
cases, see MIlliken v. Bradley, 433 U S. 267, 287 (1977), and "there is
obviously no one plan that will do the job in every case." See Geen, 391
US at 439. Instead, the district court, which has "firsthand experience
with the parties and is best qualified to deal with the 'flinty,
intractable realities of day-to-day inplenentation of constitutiona
commands,'" has broad and flexible wequitable powers to fashion
desegregati on renedi es. United States v. Paradise, 480 U S. 149, 184
(1987) (quoting Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U. S 1,

6 (1971)). "Once aright and a violation have been shown, the scope of a
district court's equitable powers to renedy past wongs is broad, for
breadth and flexibility are inherent in equitable renedies." Swann, 402

US at 15; see also Little Rock Sch. Dist. v. Pulaski County Special Sch.
Dist., 839 F.2d 1296, 1314 (8th Cir.) (the district court has "broad
remedi al authority in disnmantling segregation"), cert. denied, 488 U S. 869
(1988). Because the district court possesses such broad discretion, "[o]ur
standard of review of the district court's actions . . . is restricted."
Jenkins, 855 F.2d at 1299. W nust "give great deference to a district
court's exercise of its broad equitable powers in crafting a renedy in
school desegregation cases." Jenkins v. Mssouri, 965 F.2d 654, 656 (8th
Cr. 1992).

The district court retains this broad equitable authority throughout
the entire desegregation case to nodify the remedy as it deens necessary.
I ndeed, the district court has often done so during the long life of this
case, and we have affirned such nodifications. The court has "inherent
capacity to adjust renedies in a feasible and
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practical way to elimnate" the unconstitutional conditions. Freenman, 503
U S at 487, 489 (holding that the district court had discretion "to order
an increnental or partial withdrawal of its supervision and control"). In
an earlier Jenkins opinion, we described the district court's broad and
conti nuing equitable authority:

[A] federal court has "inherent jurisdiction in the exercise of
its equitable discretion and subject to appropriate appellate
review to vacate or nodify its injunctions." Booker v. Special
School Dist. No. 1, 585 F.2d 347, 352 (8th Cir. 1978), cert.
denied, 443 U S. 915 (1979). School desegregation plans are
particularly likely to need adjustnment. As the Suprene Court
has observed regarding such cases: "[EJquity has been
characterized by a practical flexibility in shaping its
remedi es and by a facility for adjusting and reconciling public
and private needs." MIlliken [v. Bradley, 433 U S. 267, 288
(1977)] (quoting Brown v. Board of Educ., 349 U S. 294, 300
(1955)). . . .

W have said that the basic responsibility for
determ ni ng whether and to what extent an injunction should be
nodi fied "rests primarily on the shoulders of the district
court that issued the injunction in the first place." Booker
585 F.2d at 353.

Jenkins v. Mssouri, 931 F.2d 470, 482 (8th Cr.), cert. denied, 502 U S.
967 (1991).

Thus, our review of the district court's order approving the
agreenent is limted, and we may reverse that order only if we conclude
that it was an abuse of the court's discretion. See, e.g., Swann, 402 U S.
at 31 (court nust affirm desegregation order if it is reasonable,
feasible, and workable). To the extent that the court based its order on
findings of fact, those findings "may not be disturbed unless clearly
erroneous."” Jenkins, 855 F.2d at 1300. Wth these standards in mnd, we
now consider the nerits of the agreenent.
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B

Certain aspects of the agreenment, and its intended effect, are
greatly troubling to us. The two constitutional violators, the State and
the KCVBD, have agreed to release one of the violators, the State, from any
further duty to the constitutional victims beyond the duty to pay the
specified suns of noney. The constitutional victins are not a party to
this agreenent. W nust bear in mnd, however, the Suprene Court's
directive in Jenkins IIl that the district court "should consider that the
State's role with respect to the quality education prograns has been
limted to the funding, not the inplenentation, of those prograns." 515
U S at 101. The Court also reaffirnmed the district court's ability to
declare partial unitary status and permt the violator's partial withdrawal
in phases. See id. at 88, 101. Wth the Suprene Court's directives in
mnd, we will now turn to the considerations supporting approval of the
agr eenent .

The basic foundation for the district court's approval of the
agreenent is its assunption that the KCMSD will be unitary within tw to
three years. As set forth in parts |Il and |V of this opinion, we affirm
the court's findings regarding unitary status both as to educational
achi evenent and as to the Green factors.

The court properly recognized that the Suprene Court's standard for
unitary status does not require total elimnation of the vestiges of
discrimnation, including the achi evenent gap, but focuses on whether those
vestiges have "been elinmnated to the extent practicable." 1d. at 89
(quoting Freeman, 503 U. S. at 492). Perhaps the district judge who has
lived with this case for nearly twenty years was nmking an optimstic
prediction about the KOVBD s progress toward desegregation in the next two
to three years. On the other hand, however, we nust affirmif the district
court's findings support its conclusion that a period of two to three years
will allow the remaining vestiges to be elininated to the extent
practicabl e.
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The district court relied primarily on the testinony of Dr. John
Mur phy, a forner school superintendent for both the Prince George's County,
Maryl and district and the Charl otte-Meckl enburg district in North Carolina,
as well as other districts. Both Prince George's County and Charlotte-
Meckl enburg were subject to court desegregation orders during Dr. Mirphy's
t enure. Dr. Murphy was asked to develop a transition plan to focus on
inmproving the quality of learning in the KCMSD with the understandi ng that
there woul d be a significant reduction in expenditures over three years.
He expressed the opinion this could be done. Dr. Mirphy testified that the
agreerment woul d provide the KCMSD with approxi mately $6, 000 per pupil per
year, an anount which would be sufficient not only to offer a quality
education, but also to make the curriculumand other reforns necessary to

i mprove student achievenent. There was evidence in the record that Dr.
Mur phy had achi eved simlar goals in Prince George's County while spending
$5,405 per pupil. Wile it may be true that Dr. Mrphy's testinony dealt

with one-third of the district he supervised in the 1992-93 school year and
with costs for a different tine and locality, the weight of his testinony
was to be assessed by the district court. H s testinony was clear that the
| evel of funding provided by the agreenment would be sufficient to
i npl enent the strategies and i nprovenents that he believed were necessary
in the KCMSD, simlar to those in Charlotte-Mckl enburg or Prince George's
County. The phase-out over a three-year period was critical to Dr. Mirphy,
and he testified that a gradual reduction in funding would allow district
adm nistration and staff to do a better job, even while resources were
bei ng ti ght ened.

Dr. Mchael Stolee, an experienced educator and forner director of
the Florida School Desegregation Consulting Center, provided evidence
regardi ng student assignnents. He testified that the KCVMSD could be
reorgani zed within a two-year period at a cost paid by antici pated revenues
in a manner to elimnate racial isolation to the extent practicable.
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The district court ordered the KCMBD to reduce the achi evenent gap
by 2.6 NCEs within three years. 959 F. Supp. at 1179. Although the court
was unable to say with absolute certainty that the KCMSD wil|l have attai ned
unitary status within the next three years, the court nevertheless
concluded that the three-year period was a reasonable tinme frane for the
KCVBD to acconplish its task. 1d. The court noted that sonme w tnesses
had testified that two to three years was sufficient to elimnate sone of
the remai ning vestiges, while other witnesses had testified that three to
five years would be required. [1d. It concluded that three years should
be sufficient. |1d. The court did not find that the renaining vestiges
can be elinmnated to the extent practicable within this period, but rather
expressed a judgnent as to the extent of the State's remaining obligation
whi ch was based on the testinony before it. W cannot conclude that the
district court erred or abused its discretion in this regard.

Wth respect to the remai ning G een factors, as we noted above, the
district court nmade factual findings that unitariness could be acconplished
in these areas within two to three years. W have reviewed the record as
a whol e and conclude that these findings are not clearly erroneous. To the
extent there are conflicts in the evidence, resolution of such conflicts
is for the district court.

In light of the evidence before the district court, we cannot hold
its findings to be clearly erroneous or its conclusion to be an abuse of
di scretion. W confess that if we were the trier of fact, we would not
have reached this result with respect to the achi evenrent gap. CQur duty,
however, is to reviewthe district court's findings for clear error, rather
than to nmake our own findings, and we do not find a basis for reversal
under this standard.

C.
It is also significant that the tine frane for terminating state

fundi ng contenpl ated by the agreenent is simlar to that envisioned by the
district court several
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years ago. |n 1993, the court called upon the parties to subnmit plans for
termnating funding based on assunptions that the term nati on woul d occur
in three, five, seven, or ten years. See District Court's Oder of Apri
16, 1993, slip op. at 21. The longer periods would terninate funding in
ei ther 2000 or 2003. The agreenent provides for State payments over three
years, which the KCVSD has agreed to spend over five years, thus providing
funding until the year 2001 or 2002. Therefore, there is only a smal
difference between the tinming of ternminating State funding under the
agreerment and the tine frane previously contenplated by the district court.
Resol ving issues such as extent and degree is a core function of the
district court, and it has considerable discretion in this task. W cannot
conclude that the district court abused its discretion in approving this
period for the phase-out of the State's funding obligation

D.

W have described the State's role in inplementing desegregation
remedies in this case as being linted to only providing funding. This
issue nmerits further discussion.?®

Certainly, the Mssouri Constitution inposes broader responsibilities
upon the State than sinply providing financing. It provides that the
Ceneral Assenbly shall establish and naintain free public schools for the
instruction of all children in the State, and that the supervision of
instruction in the public schools shall be vested in a state board of
education. M. Const. art. IX, 88 1(a), 2(a).

The State bore a duty under the federal Constitution to elimnate the
dual school systemcreated by |aw, which indeed it has done, but its duty
did not end there. The

"We must first pause to say that the State's funding-only role has come about
through the State's conscious policy choices to so limit its involvement. We do not
believe that either state or federal law contemplated such alimited role for the State.
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State was further required to elimnate the vestiges of such systemto the
extent practicable, a far broader responsibility. Despite this
constitutional responsibility, however, the State's only action besides
fundi ng has essentially been limted to repeatedly objecting to the renedy
proposals submitted by both the Jenkins O ass and the KCMSD, as shown by
a perusal of this court's opinions.

Thus, the State's role in this protracted litigation has evolved into
one of funding only. The agreenent essentially acknow edges the present
state of affairs, and the KCMSD, by entering into the agreenent, has
expressed its acceptance of this limted role.?®

Funding for the KCVBD is unquestionably critical to the continuing
success of the district's prograns. |ndeed, the present |evel of funding,
on whi ch the continuing operation of the schools is dependent, exists only
because of the district court's authority to enjoin enforcenent of state
| aws that bar the KOVBD fromestablishing a levy sufficient to operate the
schools. See Mssouri v. Jenkins, 495 U S. 33, 52 (1990). W also note
that the M ssouri General Assenbly, in its npst recent session, passed a
house joint resolution submitting for state-wi de voter consideration a
constitutional anendnent to allow the KCMSD to namintain the levy at its
present level with district voter approval, thereby providing a neans for
continued financial support of the KCMSD i ndependent of court order after
the KOVBD i s no | onger under court supervision. See 1997 M. Legis. Serv.
HJ.R No. 9 (Vernon's).

Sufficient funding is absolutely essential to the school district's
continued viability. All parties agree that the | oss of the level of
fundi ng under the current |evy would be catastrophic and woul d reduce the
district's funding to |l ess than half the

During oral argument, the parties identified a number of State programs that are
being devel oped that will be available to the KCM SD, but these programs have not yet
had a significant impact on the district.
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amount that has been available to the KOVED for a nunber of years. Should
this | oss of funding occur, it would present a changed circunstance that
could call for reconsideration of the agreenent.

E.

The Jenkins Class argues that the State cannot be di sm ssed because
it is both a constitutional violator and a defendant subject to joint and
several liability. The district court has concluded that the State's
liability as constitutional violator will be satisfied by the paynents
called for in the settlenent. It has anmended the renedy with regard to
joint and several liability.'* Although the agreenent contenplates the
dism ssal of the State in the future, the KCVMSD wi || neverthel ess renain
subject to court supervision as a constitutional violator liable to the
constitutional victins. The KCMVBD has not sought a declaration of unitary
status with respect to any part of its operations. The effect of the
agreerment is that the KCVSD now bears sole responsibility for inplenenting
t he desegregation renedy and obtaining the fundi ng necessary to do so.

"We have considered, and now reject, the Jenkins Class's other arguments in
opposition to the agreement. The Class analogizes the agreement to a contract and
contends that it cannot be bound by a contract to which it is not a party. Regardless
of the agreement, the district court's order is not akin to a contract. The Class
presented its objections to the district court, those objections were overruled, and the
Class is now bound by that order to the same extent as any other court order in this
case.

The Class also argues that the district court erred in approving the agreement
because: (1) the court was not presented with a justiciable controversy; (2) the order
Is invalid as an advisory opinion; and (3) the agreement cannot be viewed as an
aternative remedy plan because the State did not seek declaratory relief. These
arguments must fail based on our holding that the court's approval of the agreement was
an exercise of its continuing equitable authority to devise and implement aremedy in
this case.
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In the district court's order approving the settlenent, the court
expressed concerns about the KCMSD s nmanagenent, including its top-heavy
admnistration. 959 F. Supp. at 1175-77. The court acknow edged that the
KCVSD has nade significant progress in the face of substantial obstacles,
not the least of which has been the ever-shifting | eadership in the KCMSD
adm ni strati on. Id. at 1173. There have been ten district
superintendents in the last nine years. 1d. The district court nade plain
that it was sinply nmaki ng observations, and not findings of fact, and that
its observations played no role in its decision to approve the agreenent.
W find instructive, however, the court's identification of areas in which
the district's performance has been "disnmal at best." 1d. These include:
(1) the KCMSD still lacks a conprehensive integrated educational and
instructional plan; (2) the KCMSD s fragnented efforts to inplenent
nmeani ngful staff devel opnent neasures have fallen far short of the mark
(3) ongoing administrative instability has plagued the KCVSD for years,
resulting in a lack of accountability for deficiencies; (4) the KCQVBD stil
| acks a security plan; and (5) the KOMBD i s unabl e to produce a budget for
a particular fiscal year and reconcile it with actual expenditures for
specific line items. |d. at 1173-74.

The district judge making these observations, Judge Russell dark,
has presided over this litigation fromits inception in 1977 until his
decision to withdraw fol |l owi ng i ssuance of the order which we now review.
In that twenty-year period, this case was consistently before the court,
and Judge O ark's extensive knowl edge of conditions in the district has
cone the hard way, through nunerous hearings. H s observations point to
the nature of the problens facing the district and sharply contrast with
the type of operation described by Dr. Murphy in his testinony. Needless
to say, these problens are substantial obstacles to the KCMSD s sati sfying
its obligation to provide quality education. These obstacles are a
chal l enge to the KCMSD s managenent, and al so i npose a heavy duty on the
district court to closely supervise and nonitor the KCVSD nmnagenent
Thus, in entering into this agreenent, the KCOVSD nay wel| have brought upon
itself a circunmstance that will subject it to nore, rather than |ess,
j udi ci al
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supervision, particularly during the transition period of the next three
to four years, and until the vestiges of segregation have been elim nated
to the extent practicable.

The district court stated that the KCMSD s administrati on was not up
to the task of elimnating the remaining vestiges within the short tine

required by the court. It expressed the view that a strong hand with
educational expertise and no "vested interest" was essential to acconplish
the difficult goals in this transitory period. ld. at 1178. W have

referred to the refusal of the court's request that Dr. Bartman and DESE
play a role in this respect. The district court stated that in this event
it would consider appointnent of a special nmaster to oversee the KCMSD and
urged that tine was of the essence. W are in full agreenent that on
remand the district court should pronptly consider the issue of appropriate
supervi sion over the district. The deficiencies outlined by the district
court which we have discussed above and achievenent of the goal of
attaining unitary status are difficult and conplex. W agree with the
district court that this is attainable, but it will require skillful and
conpl ex admini strative and nmanagenent effort. W leave to the discretion
of the district court how best to exercise its oversight. Tine is short,
and the district court nust do what is necessary to assure that the goals
are achi eved.

W affirmin all respects the district court's statenents concerning
the transition leading to return of the district to local control. The
goal is to elimnate, to the extent practicable, the vestiges of
discrimnation in this school district, and the district court should spare
no effort in ensuring that this goal is reached.

Many aspects of the agreenent and its effects are troubl esone, and
we renmmin deeply concerned about the future of the KCVBD. The issue of
whet her the district court erred in approving the agreenent is a cl ose one.

Nevert hel ess, we cannot say that the district court clearly erred inits
factual findings regarding the agreenent, nor that it abused its discretion
in approving the agreement and, in effect, nodifying the earlier renedy
ordered by the court.



We thus affirmthe judgnent of the district court.
A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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